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ICI/ORDER
This assessee’s appeal for assessment year 20@9i4€s against the

Commissioner of Income-tax (Appeals)-13, Kolkatarder dated 18.07.2017 passed
in case N0.118/CIT(A)-13/W-44(1)/Kol/2015-16, idvimg proceedings u/s. 143(3)
r.w.s. 147 of the Income Tax Act, 1961, in shdme‘Act'.

Heard both the parties. Case file perused.
2. The assessee’s sole substantive grievance camuvas the instant appeal
challenges correctness of both the lower authermaking deemed dividend addition
of %6,32,449/- in his hands. The CIT(A);s detailed dgston to this effect reads as

under:-

“Decision:-

6. | have gone through the contention of the assess the order passed by the AO
and the submissions made by the Appellant. The deton of this appeal is given
as under:-

6.1. In this case the only issue relates to thetiaddof Rs.6,33,449/- as a deemed
evident under section 2(22)(e) of the I.T Act.

While making addition the AO found that "during the course of assessment
proceeding M/s. Benchmark Developers Pvt. Ltd foe A. Y 2009-10, it was
observed that the Assessee has taken loan fromBdfehmark Developers Pvt. Ltd.
amounting to Rs. 6,60,000/- in which he is onehefdirector and holds about 35% of
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the total equity shares issued for the year byctmepany. As the assessee is holding
more than 20% of shares of M/s. Benchmark Devetopet. Ltd. and the company
Had sufficient profit during the year which Cleadytracts the provision of section
2(22)(e) of the Act.
The assessee through his AR filed a written subamss which he stated inter alia
“in this connection we respectfully submit that ten of Rs.6,60,000/- should not be
added fully. Instead we hereby offer a sum of R4.949/- being the amount of
accumulated profits of the company M/s. Benchmagkdlopers Pvt. Ltd. as on the
date of granting of the loan i.e. on 24-03-2009."
Later assessee by his letter dated 19-02-2015 eelvtile power of Mr. Binod Kumar
Agarwal previously appointed as AR and fresh PoafeAttorney was submitted in
the name of Mr. V K Jain along with that letter &lso submitted an explanation
regarding non applicability of section 2(22)(e) e loan taken by him from M/s.
Benchmark Developers Pvt. Ltd. a closely held camgpa which he is one of the
director and holding share more than 20%. In hisrsssion he stated inter alia "The
submission made by the previous AR of the asseassewde on interpretation of
facts. The assessee is not aware of any such ssibmighich has been made without
the knowledge and consent of the assessee. Thesghidission is made out of
ignorance and is of judgment. Hence be ignored.We would like to file this
rejoinder to explain elaborate and provide morestarice to the said submission The
assessee has given his personal guarantee foringethe working capital loan taken
by M/s. Benchmark Developers Pvt. Ltd. from StaelBof India. The company had
asked the assessee to provide his unconditionsbpar guarantee as security on the
loans to be provided to the company by its ban®erthe request of the company, the
assessee agreed to act as guarantor to the sdoared of the company, which
enabled it to obtain he loans from the banker. Bhak has stipulated for cash
collateral of Rs.20 lac in several forms or instems/ one of which was Life
Insurance policy in the name of guarantor of thd ksmns. The company has agreed
to buy a life insurance policy in the name of thugntor from its funds He was not
benefited in any manner from such transaction. Trassaction was need of the
company and they met the obligation from their funiéor the purpose the assessee
entered into an agreement for providing his guaeiais security to the banker of the
company. .... The above transaction should not rfoeidht to tax under rigorous
provision of section 2(22)(e) based on above facts.
The contention of the assessee is not acceptaliteedollowing grounds:-

a. The assessee taken the loan from the company 08-2009.

b. b. The policy was assigned to 581 Commercial BraSelte Late w.e.t 06-05-2009 i.e. in the
A.Y 2010-11 and not in the A. Y 2009-10 the yeader assessment.

c. c. Letter for release of assignment of LIP in favofithe assessee was on 01-10-2011 and
reassigned back in to assessee on 08-11-2011.

d. d. The surrender value of that policy was paidni@ account of the assessee on 17-04-2012
A/c No. 10016569453 as per reply received from 5.

e. e. For cash collaterals of Rs.20,00,000/- the 8smkseveral forms or instruments Le. in the
forms of existing NSC/KVP/FD with SBI/Surrender walof Life Insurance Policies in the
name of the company/promoters.

From the above it is ascertain that the Life InsaeaPolicy was purchased in the month
or March 2009 taking Loan from the company in tlzene of the assessee which was
assigned to SBI on 06-05-2009. The ultimate benefia Life Insurance Policy will goes

to the policy holder or to the nominee of the pgiiglder. The policy was purchased
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much before it was assigned to the bank as cdllasercurity. If any untoward incidence
happen in the case of assessee during that pdrmd the benefit will goes to the
members of his family. Ultimately the surrenderueabf the policy Was transferred to
the account of assessee on 17-04-2012"

6.2 During the course of appellate proceeding fipebant submitted as following:-
"The Appellant is an individual engaged in the bass of Consultancy and
brokerage under the trade name & styled as N.selopers. The Appellant is
also a director of Benchmark Developers Pvt: Ltthiolw is engaged in the
business of Real Estate. The Appellant has filed Return of Income
declaring a total income of Rs. 1,63,359/- aftaaiming deduction of Rs.
1,00,000/- under Chapter VIA.

The said Company in which appellant is a directs &tarted negotiation with State
Bank of India during Financial Year: 2008-09 toaibta loan. The Appellant, being a
Director was asked to provide his unconditionakpaal guarantee as security on the
loans to be provided to the company by its bankershe request of the Company.
The appellant agreed to act as Guarantor to thaegdoans of the Company which
enabled it to obtain the loans from the banker.

In the Assessment order passed u/s 143(3) 01 thethe A.O; has formed his
opinion by stating that the company had advance toahe assessee to buy LIP in
the year under Assessment i.e. A. Y. 2009-10(Pao& 2age 5 of the Assessment
order}. Sir, it is absolutely incorrect The said Mmany has made payment of
Rs.6,60,000/- by cheque no. 106426 dated 24.031@@tly to S8I Life Insurance
ultimately to be provided as collateral SecurityB@nk for obtaining loan by the said
company. The agreement for providing persona! gueeato secured Loans was
executed on 3fl March, 2009 and Life Insurancedyaias assigned to State Bank of
India, the lender at the time of sanction of lodhe appellant has not gained by
creating the Life Insurance Policy on his life. Bviee has not claimed deduction
under Chapter VIA on account of payment of said .LIFhe deduction of
Rs.1,00,000/- claimed under chapter VIA relatestteer LIP on his Life which was
taken by the Appellant himself. The Appellant his® grovided all the details before
the A. O. in course of hearing. The A. O. is alsd nght to say that judgment of
hon'ble High Court of Calcutta delivered in theeca$ Pradip Kumar Malhotra v.
Commissioner of Income Tax-W.B. V is factually @éifént from appellants matter."

In this regard the appellant further submits aseund

"The basic structure of this provision of Sectig@2)(e) of the Act to treat the
loan or advances as Dividend is a deeming provisitle deeming provision
is different from the specific provisions. The mtien and purpose of such
deeming provision needs to be understood for chgrifie tax relying thereon.
The purpose of this charging section is to brintaxnet the amounts given to
person(s) having specified interest in the closellg company; otherwise than
by distribution of dividend.

Section 2(22)(e) of the Income Tax Act /1961 phaisgeks to bring within the tax net
accumulated profits which are distributed by clgsédield companies to its
shareholders in the form of loans. The purposegothiat persons who manage such
closely held companies should not arrange theairafin a manner that they assist the
shareholders in avoiding the payment of taxes wnilgacompanies pay or distribute/
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what would legitimately be dividend in the handssbéreholders, money in the form
of advance or loan.
The facts of the case be checked to verify whetdi®mve provisions of section
2(22)(e) is applicable thereon or not
The assessee has given his personal guaranteecimirgy the working capital loan
taken by Benchmark Developers Private Limited (imerafter referred as the
company) from STATE BANK OF INDIA (herein after seefed as the Bank). The
company had asked the assessee to provide hisditional personal guarantee as
security on the loans to be provided to the comgdanits banker. On the request of
the company; the assessee agreed to act as Guat@arttee secured loans of the
company which enabled it to obtain the loans framhanker.
The Bank has stipulated for cash collaterals of OR&2ac in several forms or
instruments one of which was life insurance poircyhe name of the guarantor of the
said loan. The company has agreed to buy a liferamee policy in the name of the
guarantor from its funds. The first premium of R&8M®/- was withdrawn by the
Insurance Company from Bank account of the compmpgned with said working
capital limit. The assessee had not met such payamehsuch amount was shown as
advance in his account. He was not benefitted ynnaanner from such amount was
shown as advance in his account. He was not hedah any manner form such
transaction. This transaction was need of the compad they met the obligation
from their funds.
For the purpose the assessee entered into an agrefanproviding his Guarantee as
security to the banker of the company. The assassitleer asked for nor received
any commission or financial favour for providingstisecurity. The above transaction
should not be brought to tax under the rigoroussigron of section 2(22)(e) of the
Ace, based on the above facts.
Our view is also supported by some latest judgmehésmost relevant on the fact of
this case is Pradip Kumar Malhotra v. Commissiarfencome tax [2011] 338 ITR
538 (Calcutta). In that court held that for retagithe benefit of loan availed of from
the bank; if decision is taken to give advancenwdssessee, such decision was not to
give gratuitous advance to its shareholder, buirtdect the business interest of the
company.
We quote the judgment of the Division Bench of ian' ble High Court of Calcutta
(the jurisdictional high court):-
"After hearing the learned Counsel for the paréied after going through the
aforesaid provisions of the Act,, we are of thenam that the phraseby way
of advance or loari appearing in sub-section (e) must be construeti¢an
those advances or loans which a shareholder efgogsmply on account of a
person who is the beneficial owner of shares (rabd shares entitled to a
fixed rate of dividend whether with or without gt to participate in profits)
holding not less than ten percent of the voting @owbut if such loan or
advance if given to such shareholder as a consequeh any further
consideration which is beneficial to the compangereed from such a
shareholder, in such case, such advance or loamotcde said to deemed
dividend within the meaning of the Act. Thus, foaiitous loan or advance
given by the company to those classes of sharetsoWdeuld come within the
purview of Section 2(22) but not to the cases whbesloan or advance is
given in return to an advantage conferred upon ¢bhmpany by such
shareholder. In the case before us, the assesamétpd his property to be
mortgaged to the bank for enabling the companyake the benefit of loan
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and in spite of request of the assessee, the compamable to release the
property from the mortgage. In such a situatiom, riiaining the benefit of
loan availed from Vijaya Bank if decision is takém give advance to the
assessee such decision is not to give gratuitousnad to its shareholder but
to protect the business interest of the company.

The view we propose to take finds support fromtite decisions, one of the
Bombay High Court and the other of the Delhi Highu@ relied upon by Mr.
Khaitan as indicated earlier.

We, therefore, find that the authorities below @rie law in treating the
advance given by the company to the assessee bypfiwaymnmpensation to the
assessee for keeping his property as mortgage loaifbaf the company to
reap the benefit of loan as deemed dividend withan meaning' of Section
2(22)(e) of the Act.

We, consequently, set aside the order of the Tebbelow by directing the
Assessing Officer not to treat the advance of Rg®2000/- as a deemed
dividend"

Also/ we beg to draw the attention on the recedgfoent by Horrbie Income
Tax Tribunal Chennai in case of ACIT-CCV(3) v. Si@. Sreevidya, we
quote:-

“In order to attract the provisions of section 3(22 the important
consideration is that there should be loan/ advamgcea company to its
shareholder. Every amount paid must make the coynpaaoreditor of the
shareholder of that amount At the same time/ ibide borne in mind that
every payment by a company to its shareholdersmoaye loan/ advance. In
the present case, the amount was withdrawn bysbesaee from the company
only to meet her short term cash requirements. iByev of offering personal
guarantee and collateral security for the bendfthe company, the liquidity
position of the assessee had gone down. In thet stense if it is to be
construed the amount forwarded by the companyd@#sessee was not in the
shape of advances or loans. The arrangement betassgssee and the
company was merely for the sake of conveniencangrisut of business
expediency. In the facts and circumstances of #se,dt is not appropriate to
hold that the amount withdrawn by the assesseakmstthe character of
deemed dividend under the provisions of sectio?€} of the Act .

The case of the assessee is squarely covered [Bittlseon Bench judgment
of the Hon'ble’Calcutta High Court in the case oadtp Kumar Malhotra
(supra), wherein the facts were similar to the daot the instant case. In
Pradip Kumar’'s case assessee had substantial galdia private company.
the assessee permitted his immovable property todseggaged to the bank for
enabling the company to take benefit of loan. TloarB of Directors of the
company passed a resolution to obtain interestdep®sit up to Rs. 50 lakhs
as and when required. The assessee obtained f@weothpany a sum of Rs.
20,75,000/- by way of security deposit. Out of tarmount, a sum of Rs. 20
lakhs was returned by the assessee to the compamryAssessing Officer
added the sum of Rs.20,75,000/- as deemed dividérelHon'ble High Court
while allowing the appeal of the assessee heldftinattaining the benefit of
loan availed of from the bank, if decision was take give advance to the
assessee such decision was not to give gratuitheenee to its shareholder
but to protect the business Interest of the compahg sum 'of Rs.20,75,000/-
could not be treated as deemed dividend.
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The Division Bench of the Hon'ble Calcutta High @dollowed the decision
of the Hon'ble Delhi High Court in the case of QF. Creative Dyeing &
Printing Pvt. Ltd. reported as 318 ITR 476(Del)the instant case also the
assessee was allowed to withdraw funds from thepanmas per requirement
for personal purposes against the personal guaranid the collateral security
given by her to facilitate her availing of creditcflity of the company. It is a
well settled law that loan or advance given to arsholder by a company in
which public is not substantially interested andahhad accumulated pro/its.
the amount advanced as loan to such shareholdeeised to be dividend as
per the provisions of section 2(22)(e) of the Adbwever, the facts and
circumstances of each case have to be scrutinigiaiedbapplying the ratio of
the cases holding above well settled Jaw.
In the facts and circumstances of the instant gadgments relied upon by the DR in
the cases of Sarada P. (supra), P.K. Abubuckergsand Tarulata Shyam (supra)
are not applicable.
The Commissioner of Income Tax (Appeals) vide ordigied 6.4.2011 has rightly
deleted the addition made on account déé€med dividend by the Assessing
Officer. We do not find any infirmity in the ordgrassed by the Commissioner of
Income Tax (Appeals). In view of our aforesaid firglthe appeal of the Revenue
fails and the same is dismissed being devoid ofraent "

As a matter of facts, we had stated that the saipbrary accommodation was also
repaid. We did not rely on the premise that by yepent said transaction not to be
treated as deemed dividend, it was the statemefaicobnly and we did not want to
read much in to it Our ground of defense is thatdabvance itself was not gratuitous
to the shareholder.

In our case of the accommodation was given to thar&tor of loan/ on whose
security the Company was enjoying the loan faesitfor its business. The assessee
had given the security without any honorarium itume. In such a situation/ the said
advance by the company cannot be said to be aitgreguadvance for the benefit of
the shareholder, hence the provision of sectio)2€2 is not applicable. The entire
arrangement was made for the business intereseafdmpany. "

6.3 | have perused the ground of appeal and theofaihe case. The appellant has
argued that the said company made payment of RsO®®- by cheque number
106429 dated 24-03-2009 directly to 581 life insgecompany in order to collateral
security to the bank, for obtaining loan to thedseompany, in the name of Mr.
Santosh Kumar Jaiswal. It is further argued that appellant has not gained any
benefit by creating life insurance also on his &fen no deduction has been claimed.
The appellant claimed that he has given his petsgunarantee for securing the
guarantee capital of the loan taken by the M/s.cBerark Developers Pvt. Ltd. The
company had asked the assessee to provide hisditional personal guarantee as a
secured loan to be provided to the company by atskér. On the request of the
company, the appellant agreed to act as guaraotdhe secured loans of the
,company, which enabled it to obtain the loans ftombanker. The first premium of
Rs.6,60,000/- was withdrawn by the insurance comgenm bank account of the
company opened with said working capital limit. Tappellant has not met such
payment and such amount was shown as advance acdosint.
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Perusal of above narrated fact shows that the ppeias taken life insurance of
Rs.6,60,000/- which has been shown as a loan awmdneds in his name in the
account of the company. The company itself shoaldtt have made guarantee by
making a fixed deposit of Rs.6,60,000/- for obtagnioan. The appellant has not
made any submission which can show that the appellsas bound for taking
insurance in his name for loan as a guarantoh®icompany. There would have been
many forms of deposit as far as security of th@ lisaconcerned. The surrender value
was also paid in the account of the appellant 604-2012. | agree with the view that
for purpose of collateral security of Rs.20,00,08fe bank have several form of
instrument in form of NSC/KVP/FD etc. The fact mened by the AO that the
policy was taken in March 2009 which was pledgeddan to SBI on 06-05-2009 at
a gap of two month and the benefit of policy wasegm the hand of policy holder.
The policy was purchased much before it was asdigoehe bank itself has great
important in terms of deciding the deemed dividessiie. It is practically seen that
even such insurance are made on the day of samgiohloan itself but in this case
it is before two months, which shows that loan wiaen for FD insurance and later it
was though for utilises as security. Therefore, ahgument of the appellant is not
tenable. The case laws cited by the appellante®kat the security which was in form
of land and the holding of land always remainethanhands of the director in lieu of
land no money was paid. Here in this case the compend Rs.6,60,000/- to the
appellant- which was utilised for purchase of iaswe policy which is for personal
use. The ultimate maturity value was also encageatidoappellant and in the books of
account it was shown as a loan. Perusal of aboveated facts shows that the
condition laid down by section 2(22)(e) is also laggble. Hence, the addition made
by the AO is upheld and the ground of appeal isdised.”

3. Both the Learned Representatives reiterate thkspective stands against and
in support of the deemed dividend addition madehi course of assessment and
upheld in lower appellate proceedings. There islligaany dispute that the impugned
sum is in the nature of an insurance payment natleet SBI Life Insurance. There is
further no quarrel behind parties that the assessdéisfies the first test of both
registered and beneficial shareholders in the yengt M/s Benchmark Developers
Pvt. Ltd. who actually incurred the expenditureisaue. The assessee’s sole case is
that he had stood as a collateral for the saidyeaid it is in lieu of the corresponding
agreement dated 31.03.2009 that the company agoepdy the insurance amount
treated as deemed dividend in both the lower pings.

4, | have perused assessee’s detailed paper baofrising of his proprietary
business concerned M/s N.S. Developer’s, list @pum paid, copy of premium
receipt, copy of re-assignment form, hiss agreerbetween this prop. concern and
M/s Benchmark Developers Pvt. Ltd., his ledger aoton the books of said entity,

the said entity’s ledger account in assessee’srigtapy concern’s books and his
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acknowledgement as well as personal balance-sloeethé impugned assessment
year. It emerges from the agreement particularlglause 11 page 10 of the paper
book that the said company had agreed to providari@nge for requisite funds to
life insurance policy or unit linked life insuranpelicy taken as cash collateral in the
name of guarantor from its funds. | make it cldattthere is no dispute raisgqda
genuineness of the said person guarantee agre@xecited between the assessee
and M/s Benchmark Developers Pvt. Ltd. for providipersonal guarantee to the
lenders and securing the impugned life premium iptcef the same date i.e.
31.03.20009. | therefore rely on the hon'ble jugsdnal high court’s decision ilTA
No0.219 of 2003Fradip Kumar Malhotra vs. ClTHecided on 02.08.2011 holding that
such a transaction involving collateral securityemgnent and corresponding terms
and conditions incorporated therein cannot bedceas deemed dividend u/s. 2(22)(e)
of the Act. | delete the same impugned additiomefwee.
5. This assessee’s appeal is allowed.

Order pronounced in open court on 15/05/2019
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